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Comments on the Proposed Policy 
Mandating a 40% Minimum Training 
Expenditure Rate 
 
Prepared by Bill Bryant, Programs & Policy Manager 
Central Oklahoma Workforce Innovation Board 
 
August 1, 2017 
 
Summary:  

 The Governor has no authority under state or federal law to impose budgetary restrictions on 
local elected officials and local workforce development boards.  

 Under the WIOA law, the Governor is responsible for managing “statewide” program 
activities; local boards and local elected officials have the duty to manage local activities.  

 Local boards and local elected officials know more about the needs of their local businesses 
and workers. They properly have the responsibility to set program budgets to meet those 
needs.  

 A better approach would be to use the Governor’s discretionary funds to create incentive 
grants to reward local areas that voluntarily invest at least 40% of their Adult and Dislocated 
Worker funds in allowable training activities.  

 
It is a basic principle of constitutional government that there are limits to the powers of any elected 
official.  
 
This proposed policy violates that principle. The policy claims, implicitly, that the Governor has the 
power to set budgetary guidelines for local elected officials and local workforce development boards.  
 
It is a claim that has no basis in law.  
 
How do we know this? There are four pieces of evidence.  
 
The first indication is the lack of an "Authority" statement in the policy itself.  
 
In the policy issuance model used by the U.S. Department of Labor, there is an Authority statement in 
every rule that is issued with regard to the Workforce Innovation and Opportunity Act. For example, in 
the Department's Final Rule for WIOA (published August, 2016), there is an extensive statement of 
"Rulemaking Authority and Background." It is Section III of the Final Rule, and it includes a statement of 
the Legal Basis used by the Department of Labor for developing and issuing the Final Rule.  
 
Another example is in the WIOA Rule issued jointly by the Department of Labor and the U.S. Department 
of Education. In this policy document, there is an Authority Statement given for each Part of the 
regulations. (See the screenshot, next page).  
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… That’s how the U.S. Department of Labor lets everyone know that their policy decisions have a solid 
basis in federal law. In contrast, in the policy proposed by the Oklahoma Office of Workforce 
Development, there is no Authority Statement of any kind.  
 
The second indication that the OOWD's proposed policy lacks a basis in law is that the powers granted 
to the Governor under WIOA are very limited. A simple text search of the WIOA law shows that the 
Governor has a very narrow scope of authority with regard to local workforce development areas.  
 
For example, the Governor legitimately has the power to designate local areas, to certify local boards, to 
establish criteria for the certification of one-stop centers, and other specific duties. These powers are 
delineated in WIOA Sections 106, 107, etc. But, the WIOA law does not in any way provide that the 
Governor may set budgetary limits on local program funds.  
 
On the contrary, local boards and local elected officials have the authority to set local budgets and direct 
how funds are spent in the local area. Consider the following excerpts from Section 107(d)(12) of the 
WIOA law:  
 

(12) BUDGET AND ADMINISTRATION.— 

(A) BUDGET. — The local board shall develop a budget for the activities of the local 
board in the local area, consistent with the local plan and the duties of the local board 
under this section, subject to the approval of the chief elected official. 

(B) ADMINISTRATION.— 

(i) GRANT RECIPIENT.— 

(I) IN GENERAL. — The chief elected official in a local area shall serve as the local grant 
recipient for, and shall be liable for any misuse of, the grant funds allocated to the 
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local area under sections 128 and 133, unless the chief elected official reaches an 
agreement with the Governor for the Governor to act as the local grant recipient and 
bear such liability. 

(II) DESIGNATION.—In order to assist in administration of the grant funds, the chief 
elected official or the Governor, where the Governor serves as the local grant recipient 
for a local area, may designate an entity to serve as a local grant subrecipient for such 
funds or as a local fiscal agent. Such designation shall not relieve the chief elected official 
or the Governor of the liability for any misuse of grant funds as described in subclause (I). 

(III) DISBURSAL. — The local grant recipient or an entity designated under subclause 
(II) shall disburse the grant funds for workforce investment activities at the direction of 
the local board, pursuant to the requirements of this title. The local grant recipient or 
entity designated under subclause (II) shall disburse the funds immediately on receiving 
such direction from the local board. 

 
It is notable that, in the excerpt above, the WIOA law allows the Governor to act as the local grant 
recipient for a local area when the chief elected official reaches an agreement with the Governor. (See 
Section 107(d)(12)(B)(i)(I)). This would be an unusual situation, but it is allowable under the law. In fact, 
for a brief period of time in 2009 and 2010, the Governor assumed this responsibility for the Central 
Oklahoma workforce area under the old WIA law.  
 
However, even in the rare occasion in which the Governor acts as the recipient of local grant funds, the 
Governor still does not have the authority to direct how the local grant funds can be expended. The law 
plainly says, “The local grant recipient… shall disburse the funds for workforce investment activities at 
the direction of the local board….” (Emphasis added).  
 
Clearly, the framers of the WIOA law intended for local spending decisions to be made by the local 
board – not by the Governor.  
 
A third indication that the OOWD's proposed policy lacks a basis in law can be found in the 
“Enforcement” section of the policy – Page 6.  
 
The proposed policy states:  
 

“3. Failure to comply with this policy for 3 subsequent years may result in the state 
recapturing and reallocating a percentage of the LWDA’s Adult and Dislocated Worker 
funds and/or development of a reorganization plan through which the Governor would 
appoint and certify a new local board.”  

 
However, there are only three circumstances in which the WIOA law allows a reorganization plan to be 
imposed on a local board. One is if the local area repeatedly fails to meet local performance 
accountability measures established for the youth, adult, or dislocated worker programs – as described 
in Section 116(g)(2) of WIOA.  
 
Another circumstance would be a case in which, as the result of an audit or other review, the Governor 
finds that there has been a “substantial violation” of a provision of Title I of WIOA. As described in WIOA 
Section 184(b)(1), the Governor may in such a situation, impose a reorganization plan on the local area.  
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The third circumstance is if there is: (i) a finding of fraud or abuse; or (ii) failure to carry out the 
functions specified for the local board in WIOA Section 107(d). 
 
There is nothing in the WIOA law or regulations that would allow the development of a reorganization 
plan simply because a local area failed to expend an arbitrary amount of funds for skills training. 
Likewise, the reallocation provisions of the WIOA law do not apply in any way to the conditions 
described in this proposed policy.  
 
So, the enforcement mechanism that is threatened on Page 6 of the policy is not supported by the law.   
 
A final indication that the OOWD's proposed policy lacks a basis in law is in the "Background" 
statement of the proposed policy – Page 1. This statement is given:  
 

“At the October 28, 2016 meeting of the Governor’s Council for Workforce and Economic 
Development, it was proposed that each local area spend no less than 40% of their Adult 
and Dislocated Worker funds on training costs….”  

 
This statement suggests that the proposed policy has been reviewed and/or recommended by the 
Governor’s Council. However, is there any actual evidence to show that the Governor’s Council has 
endorsed or even voted on the proposed policy?  
 
From a review of the minutes of the October, 2016, meeting of the GCWED, it is clear that the 
Workforce System Oversight Committee reported that it was their aspiration to “achieve a minimum of 
40% direct client training expenditures statewide.” This was expressed as a short-term goal of the 
committee, as shown on the following page.  
 
The goal of the committee was not given as a policy recommendation. It was not suggested that this 
requirement should apply to each local area in the state. It was reported as a “statewide” goal. There is 
no indication that the committee’s report was debated nor voted on.  
 
Yet, somehow, this nascent idea became translated into a program requirement to be imposed on local 
areas-- without a vote by the Governor's Council nor by the WSOC committee itself. How did that 
happen?  
 
If the proposed OOWD policy had an actual basis in law, wouldn't it be preceded by an action of the 
Governor's Council – with an actual vote by the members of the Council, perhaps?  
 
The WIOA law provides a careful description of Adult, Dislocated Worker, and Youth program 
activities. The law makes a distinction between “statewide” activities and “local” activities. Funds are 
provided for each purpose.  
 
Under the law, the authority of the Governor is properly focused on statewide activities. For example, 
the Governor has the discretion to implement a wide variety of program and activities using WIOA funds 
reserved for statewide programs, including:  
 

 Innovative programs and strategies designed to meet the needs of all employers in the State 
(including small employers);  

http://oklahomaworks.gov/wp-content/uploads/2015/01/GC-Minutes-of-10-28-16.pdf
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 Programs to increase the number of individuals training for and placed in nontraditional 
employment; 

 Promising services for workers and businesses, which may include providing support for 
education, training, skill upgrading, etc.  

 

 
 
If the Governor believes that it is important to increase the state’s investment in direct client training 
expenditures, she has the discretion to do so using statewide funds (as described in WIOA Sec. 134(a)).  
 
Likewise, the authority of local elected officials and local workforce development boards is properly 
focused on local employment and training activities. As described in WIOA Sections 129(c) and 134(b), 
program funds allocated to a local area may be used for a wide variety of program activities – business 
services, career services, training services, etc.  
 
This division of duties between state and local authorities is an intentional feature of the WIOA law, and 
over the years it has served the purpose of promoting good faith and comity within Oklahoma’s 
workforce development system. Under this system, local elected officials have been willing to receive 
WIOA funds and to be responsible for spending them to meet the needs of local areas.  
 
The local elected officials have accepted this responsibility with the proper understanding that they 
would have the authority to oversee the local programs, provide direction, and approve local budgets.  
 
The proposed OOWD policy upsets the balance of power between the Governor and the local 
authorities (elected officials and workforce boards).  
 

The Governor’s Council did not vote to recommend the proposed policy. 
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If the Governor is able to dictate through this proposed policy how local WIOA grant funds must be 
spent, what other powers will the Governor assert in the future? Will the Governor wrest additional 
authority from the locals with respect to budgets? Local board appointments? The negotiation of local 
performance goals? What else?  
 

A Better Policy Idea: Use a Carrot Rather than a Stick.  
 
A less disruptive policy alternative would be for the Governor to use her discretionary funds to create a 
system of incentive grants to reward local areas that voluntarily invest at least 40% of their Adult and 
Dislocated Worker funds in allowable training costs.  
 
Such an approach is authorized under Sections 134(a)(3)(xi) and 116(c)of WIOA.  
 
WIOA Section 134(a)(3)(xi) describes how the Governor’s discretionary funds may be used to provide 
incentive grants to local areas:  
 

(3) ALLOWABLE STATEWIDE EMPLOYMENT AND TRAINING ACTIVITIES.— 
(A) IN GENERAL. — Funds reserved by a Governor under 
sections 128(a)(1) and 133(a)(1)… may be used 
to carry out additional statewide employment and training 
activities, which may include— 

… 
(xi) providing incentive grants to local areas for 
performance by the local areas on local performance 
accountability measures described in section 116(c); 

 
Pursuant to the law, the incentive grants may be awarded to local areas based on “local performance 
accountability measures described in section 116(c).”  
 
The performance indicators in Section 116(c) include:  
 

(i) the primary indicators of performance  
described in subsection (b)(2)(A) that are  
applicable to such programs; 
 
 
and 

 

(ii) additional indicators of performance,  
if any, identified by the State for such  
programs under subsection (b)(2)(B).  

 
 
Using the Governor’s discretionary funds in this way, the state could effectively incentivize the local 
areas to increase the amount of their local funds spent on allowable training activities. Only three steps 
would be required to create an effective incentive system:  
 

These indicators include Entered 

Employment Rate, Employment 

Retention Rate, Median Earnings of 

Participants, etc. 

“(B) ADDITIONAL INDICATORS.—

A State may identify in the State plan 

additional performance accountability 

indicators.” 
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(1) The WIOA State Unified Plan could be easily amended to identify one or more additional 
performance accountability indicators related to investments in education and training 
activities;  

 
(2) At the same time, pursuant to WIOA Sec. 116(b)(3)(B), the State Plan would be modified to 

identify the State levels of performance for each of the additional performance indicators; and 
 
(3) Upon completion of the Plan modification, the Oklahoma Office of Workforce Development 

could announce a new incentive grant policy specifying: (a) The amount of incentive grants to 
be awarded; and (b) The methodology for awarding grants to areas that meet or exceed the 
State goals.  

 
The advantage of this incentive grant approach is that the authority of local boards and local elected 
officials would be respected and preserved. At the same time, the Governor’s discretionary funds would 
be used to leverage local investments in allowable training activities. A small investment of state 
discretionary funds could yield a relatively large return in training expenditures.  
 

Conclusion.  
 
In summary, the proposed policy – while it may be intended to serve a good and useful purpose – 
violates the principles of good government. It uses a heavy-handed posture to force local areas to take 
actions in response to a state mandate.  
 
The proposed policy will create problems because:  
 

 It is not based on any authority, duty, or function that exists in state or federal law;  
 It is not described in the State Unified Plan;  
 It is not based on a recommendation from the Governor's Council;  
 It is not thought out completely. 

 
An alternative recommendation is a system of incentive grants using the Governor’s discretionary WIOA 
funds. Such a system will reward local areas that voluntarily use their local WIOA funds to invest in 
allowable training activities.  
 
 
Bill Bryant 
Programs & Policy Manager 
Central Oklahoma Workforce Innovation Board 
3813 N. Santa Fe Ave., Suite 135 
Oklahoma City, OK   73118 
Office 405-622-2026, x302 
 


